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DEPARTMENT  OF  THE  TREASURY 
internal  Revenue -Service 

(Prohibited  Transaction  Exemption  76-2] 

EMPLOYEE  BENEFIT  PLANS 

Exemption  From  Prohibitions  Respecting 

Certain  Transactions  Involving  the 

Alaska  Teamsters-Employer  Pension 

Trust 

Notice  is  hereby  given  of  the  grant¬ 
ing  of  an  exemption  under  the  authority 
of  section  408(a)  of  the  Employee  Re¬ 
tirement  Income  Security  Act  of  1974 
(the  Act)  and  section  4975(c)  <2)  of  the 
Internal  Revenue  Code  of  1954  (the 
Code),  relating  to  certain  transactions 
described  below  involving  the  acquisi¬ 
tion  of  property  by  the  Alaska  Team¬ 
sters-Employer  Pension  Trust  '(the 
Plan)  from  certain  disqualified  persons 
and  parties  in  interest  and  the  construc¬ 
tion  of  a  building  for  the  Plan  by  cer¬ 
tain  disqualified  persons  and  parties  in 
interest. 

Background  and  Su77iniary  of  Repre¬ 
sentations:  On  December  19,  1975,  no¬ 
tice  was  published  in  the  Federal 
Register  (40  FR  58964)  of  a  request 
for  an  exemption  for  certain  classes  of 
transactions  described  in  an  application 
(originally  filed  as  an  application  for  an 
individual  exemption,  but  subsequently 
amended  to  an  application  for  a  class 
exemption)  submitted  by  the  Plan.  The 
notice  invited  interested  persons  to  sub¬ 
mit  comments  on  the  requested  exemp¬ 
tions  to  the  Department  of  Labor  (the 
Department)  and  the  Internal  Revenue 
Service  (the  Service).  Additionally,  the 
notice  stated  that  any  interested  person 
might  submit  a  WTitten  request  that  a 
hearing  be  held  relating  to  the  exemption 
for  the  acquisition  of  unimproved 
property. 

Comments  on  the  requested  class  ex¬ 
emptions  and  a  request  for  a  heai*ing, 
which  was  subsequently  withdrawn,  were 
received  by  the  Department  and  the 
Service.  The  comments  stated  that  the 
class  exemptions,  as  requested,  contained 
.Tiany  conditions  inappropriate  for  classes 
of  transactions  covered  by  the  exemp¬ 
tions.  No  negative  comments  were  re¬ 
ceived,  however,  with  respect  to  the  re¬ 
quested  exemptions  as  they  applied  to 
the  specific  transactions  propos^  to  be 
entered  into  by  the  Plan.  The  applica¬ 
tion  and  documents  submitted  by  the 
Plan  in  support  of  the  requested  class  ex¬ 
emptions  have  been  available  for  public 
inspection  at  the  Internal  Revenue  Serv¬ 
ice  and  the  Department  of  Labor  in 
Washington,  D.C. 

Based  on  the  comments  received,  the 
Department  and.  the  Service  have  de¬ 
cided  not  to  grant  tlie  requested  class 
exemptions,  but  to  grant  instead  an  in¬ 
dividual  exemption  with  respect  to  the 
specific  transactions  described  in  the  ap¬ 
plication  submitted  by  the  Plan.  The  De¬ 
partment  and  the  Service  are,  however, 
prepared  to  consider  applications  for 
class  exemptions  relating  to  the  classes 
of  transactions  covered  by  the  Decem¬ 


ber  19,  1975,  notice  in  the  Federal  Reg¬ 
ister. 

The  following  is  a  summarj'  of  the  rep¬ 
resentations  contained  in  the  applica¬ 
tion  with  regard  to  the  siiecific  transac¬ 
tions  referred  to  above: 

1.  As  of  November  14,  1975,  the  Plan 
had  approximately  13,800  beneficiaries 
and  current  assets  exceeding  $64,000,000 
with  current  monthly  contributions  ex¬ 
ceeding  $4,000,000. 

2.  The  Plan  currently  has  adequate 
space  for  its  operations  in  Anchorage, 
Alaska,  but  docs  not  have  a(3cquate  space 
for  its  present  and  projected  operations 
in  the  Fairbanks  area.  The  Plan  was 
created  for  beneficiaries  who  are  mem¬ 
bers  of  the  International  Brotherhood 
of  Teamsters,  Warehousemen  and  Help¬ 
ers  of  America  Local  959  (the  Union). 
The  Union’s  jurisdiction  is  the  entire 
State  of  Alaska.  The  Fairbanks  area  is 
the  second  largest  “bcneficiarj'”  area  in 
the  State.  The  Fairbanks  area  has  re¬ 
ceived  and  is  receiving  the  greatest  im¬ 
pact  from  the  influx  of  Plan  members  in 
relation  to  the  construction  of  the 
Trans-Alaska  pipeline.  This  area  Is  the 
staging  point  for  a  major  percentage  of 
pipeline  related  activities.  As  a  result, 
there  is  an  immediate  demand  for  proc¬ 
essing  eligibility  requests  and  for  other 
sen  ices  provided  under  the  Plan. 

3.  Plan  beneficiaries  currently  find  it 
necessary  to  take  off  several  days  from 
their  employment  and  travel  over  600 
miles  round-trip  to  trar^act  their  busi¬ 
ness  at  the  Plan’s  offices  in  Anchorage. 
This  operation  is  inconvenient,  costly 
and  inefficient  for  the  Plan  and  its  bene¬ 
ficiaries. 

4.  The  Plan  Trustees  have  determined 
that  it  would  be  in  the  best  interests  of 
the  Plan  to  secure  office  space  in  the 
Fairbanks  area  and  thereby  eliminate 
the  inconvenience,  cost  and  inefficiency 
of  requiring  participants  to  travel  over 
600  miles  to  transact  business  with  the 
Plan.  The  Plan  Trustees,  however,  have 
been  unable  to  secure  existing  office 
space  in  the  Fairbanks  area  at  a  price 
that  they  deem  to  be  reasonable.  They 
have  determined,  therefore,  that  it  would 
be  in  the  Plan’s  best  interest  to  construct 
an  office  building  in  Fairbanks  to  house 
its  operations  and  to  rent  space  in  said 
building,  surplus  to  the  Plan’s  needs,  to 
tenants.  The  Trustees  have  detennined 
that  this  procedure  would  be  beneficial 
to  the  Plan  and  its  beneficiaries  by  pro¬ 
viding  needed  office  .space  for  the  Plan 
while  at  the  same  time  enabling  the 
Plan  to  acquire  an  excellent,  conser\’a- 
tive  and  high  yielding  real  estate  invest¬ 
ment  for  the  Plan’s  portfolio.  Accord¬ 
ingly,  the  Plan  has  diligently  sought  to 
purchase  land  suitable  as  to  area,  loca¬ 
tion,  terrain  and  price  in  the  Fairbanks 
area,  and  has  not  found  such  land  owned 
by  unrelated  parties  for  less  than  $40,000 
per  acre. 

5.  In  June  1964,  the  members  of  the 
Union  formed  a  non-profit  membership 
corporation  under  the  laws  of  the  State 
of  Alaska.  The  Union  members  con¬ 
tribute  to  a  fund  from  which  the  cor¬ 
poration  (Alaska  Teamsters  Local  No. 
959  Building  Corporation) ,  among  other 


things,  invents  in  real  property  for  occu¬ 
pancy  by  the  Union  and  for  I'ental  in¬ 
come  from  unrelated  parties.  Pursuant 
to  a  contract  entered  into  in  December 
1974,  the  corporation  acquired  title  on 
April  23,  1975,  to  3  parcels  of  real  prop¬ 
erty  in  Fairbanks,  Alaska  for  $434,465.00 
from  a  joint  venture  consisting  of  two 
corporations,  Lundgren  International, 
Inc.  and  A  &  G  Construction  Company, 
Lie.  A  &  G  Construction  Company,  Inc. 
is  a  party  in  interest  and  disqualified 
perso*  with  respect  to  the  Plan  sofely 
by  reason  of  being  an  employer  of  em¬ 
ployees  covered  by  the  Plan.  These  three 
parcels  total  47.5  acres,  of  which  ap- 
projumately  19.5  acres  consist  of  an 
excavated  gravel  pit  which  is  totally 
unusable  for  a  building  site.  Cost  and 
unavailability  of  fill  material  renders 
refilling  of  this  pit  uneconomic  and  in¬ 
feasible.  The  remaining  acreage,  which 
is  suitable  for  construction,  is  hereafter 
referred  to  as  “usable”  acreage. 

6.  On  June  10,  1975,  two  appraisals 
were  made  as  to  the  value  of  these  par¬ 
cels  by  appraisers  who  received  at  least 
90  percent  of  their  compensation  during 
each  of  tlie  three  12  month  periods  im¬ 
mediately  preceding  the  appraisal  from 
sources  other  than  the  Plan.  One  ap¬ 
praisal  placed  the  value  of  the  three  par¬ 
cels  at  $991,000  and  the  other  at  $940,000. 

7.  The  Trustees  have  determined  that 
one  of  these  parcels,  which  consists  of 
9.943  acres,  of  which  approximately  8 
acres  are  buildable  and  the  balance  is  a 
water  filled  former  gravel  pit,  is  emi¬ 
nently  suitable  for  the  building  purposes 
of  the  Plan  as  to  area,  location  and  ter¬ 
rain.  This  parcel  is  identifiable  by  the 
following  description: 

Commencing  at  the  North  L  16  corner 
cewnmon  to  section  23  and  24,  TIS,  RIW, 
Fairbanks  Meridian,  Alaska,  a  6  inch 
diameter  concrete  monument  with  2*2 
inch  bronze  disc,  tlience  N89°58'07''  W 
1,712.01'  along  the  North  1/16  line  of 
said  Section  23  to  a  point  which  is  the 
Point  of  Beginning:  thence  N89‘’58'07'' 
W  505.10’  to  a  point:  thence  N8'’10'40”E 
902.02'  to  a  point  on  the  northerly  boun- 
darj'  of  the  Oil  Richardson  Highway, 
thence  S81‘’49’12"E  500.0'  along  said 
northerly  boundary  to  a  point:  thence 
S8*10'  48”W  830.43'  to  the  Point  of 
Beginning. 

8.  The  Trustees  intend  to  purchase 
this  parcel  from  the  Alaska  Teamsters 
Local  No.  959  Building  Corporation  on 
behalf  of  the  Plan  for  $124,000.  This 
price  constitutes  an  amount  equaling  the 
total  number  of  usable  acres  in  the  par¬ 
cel  times  the  average  price  per  usable 
acre  which  the  corporation  paid  for  the 
3  parcels  on  April  23,  1975.  The  Trustees 
believe  this  price  is  below’  the  current 
market  value  of  the  property.  Addi¬ 
tionally,  no  commissions  or  other  special 
remuneration  will  be  paid  in  connection 
with  the  acquisition  of  the  parcel  by 
the  Plan. 

9.  It  is  also  the  Plan’s  intention  to  con¬ 
tract  with  the  Ken  Brady  Construction 
Company,  Inc.  (Ken  Brady),  a  general 
contractor,  to  construct  the  building.  The 
contract,  which  is  currently  under  nego¬ 
tiation.  would  provide  for  actual  cost  for 
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labor  and  materials  pliis  approximately 
5.5  per  cent  profit  and  2.5  per  cent  over¬ 
head.  The  Plan  trustees  and  administra¬ 
tor  have  concluded  based  upon  estimates 
and  bids  submitted  that  the  contract 
with  Ken  Brady  would  assure  the  Plan 
of  the  most  favorable  contract  that  could 
be  obtained  and  at  the  lowest  contract 
price.  The  contract  would  also  provide 
that  if  the  final  cost  of  construction  of 
the  building  exceeds  $82.50  per  foot  all 
profit  and  overhead  on  the  excess  is  to  be 
deleted.  Ken  Brady  is  a  party  in  interest 
and  a  disqualified  person  with  respect  to 
the  plan  by  virtue  of  section  3(14)  (C)  of 
the  Act  and  section  4975(e)  (2)  (C)  of  the 
Code  because  its  employees  are  partici¬ 
pants  in  the  Plan.  However,  these  em¬ 
ployees  constitute  less  than  1  percent  of 
the  total  plan  participants.  Additionally, 
no  director,  ofiBcer,  or  five  percent  or 
more  shareholder  of  Ken  Brady,  or  mem¬ 
ber  of  the  family  of  any  director,  ofiBcer, 
or  5  percent  or  more  shareholder  of  Ken 
Brady,  are  persons  who  have  the  power 
to  exercise  or  who  have  exercised  a  con¬ 
trolling  influence  over  the  management 
or  policies  of  the  Plan.  Further,  there  are 
no  non-union  contractors  in  Alaska  of  a 
size  to  handle  thi^  construction  project 
and  a  non-imion  contract  would  be  con¬ 
trary  to  the  philosophy  of  the  Plan. 

10.  Upon  completion  of  the  building, 
at  least  25  percent  of  the  usable  space 
therein  will  be  used  by  the  Plan  for  the 
purpose  of  carrying  on  its  ordinary  and 
necessary  operations  on  an  efBcient  and 
economical  basis.  P*uther,  at  least  80  per¬ 
cent  of  the  parcel  of  land  purchased  from 
the  Alaska  Teamsters  Local  No.  959 
Building  Corporation  will  be  used  for 
purposes  substantially  related  to  the 
building  structure. 

11.  As  of  December  23,  1975,  notice  to 
interested  persons,  as  required  by  sec¬ 
tion  408(a)  of  the  Act  and  section  4975 
(c)  (2)  of  the  Code,  was  posted  in  all 
meeting  rooms,  dispatch  and  hiring  halls, 
and  ofBces  of  the  Union.  The  notice  con¬ 
tained  a  description  of  the  specific  trans¬ 
actions  proposed  to  be  entered  into  by 
the  Plan  as  well  as  a  copy  of  the  notice 
of  requested  class  exemptions  published 
in  the  P^DERAL  Register  for  December  9, 
1975. 


General  Information:  (1)  The  fact 
that  a  transaction  is  the  subject  of  an 
exemption  granted  under  section  408(a) 
of  the  Act  and  section  4975(c)(2)  of 
the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  with  respect  to  a  plan  to  which 
the  exemption  is  applicable  from  certain 
other  provisions  of  the  Act  and  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary  re¬ 
sponsibility  provisions  of  section  404  of 
the  Act  which,  among  other  things,  re¬ 
quire  a  fiduciary  to  discharge  his  duties 
respecting  the  plan  solely  in  the  interest 
of  the  plan’s  participants  and  benefici¬ 
aries  and  in  a  prudent  fashion  in  ac¬ 
cordance  with  section  404(a)  (1)  (B)  of 
the  Act:  nor  does  it  affect  the  require¬ 
ment  of  section  401(a)  of  the  Code  that 
a  plan  must  operate  for  the  exclusive 
benefit  of  the  employees  of  the  employer 
maintaining  the  plan  and  their  benefici¬ 
aries. 

(2)  The  portion  of  the  exemption  con¬ 
tained  herein  with  respect  to  the  acqui¬ 
sition  of  real  property  does  not  extend 
to  transactions  prohibited  under  section 
406(b)  (1)  and  (3)  of  the  Act  and  sec¬ 
tion  4975(c)  (1)  (E)  and  (P)  of  the  Code. 

(3)  The  portion  of  the  exemption 
contained  herein  with  respect  to  the  con¬ 
struction  of  the  building  structure  does 
not  extend  to  transactions  prohibited 
imder  section  406(b)  of  the  Act  and  sec¬ 
tion  4975(c)(1)  (E)  and  (P)  of  the 
Code. 

(4)  The  exemption  contained  herein  is 
supplemental  to,  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and 
the  Code,  including  statutory  or  admin¬ 
istrative  exemptions  and  transitional 
rules.  Furthermore,  the  fact  that  a  trans¬ 
action  is  the  subject  of  an  exemption  is 
not  dispositive  of  whether  the  transac¬ 
tion  would  have  been  a  prohibited  trans¬ 
action  in  the  absence  of  such  exemption 
or,  though  it' would  have  been  a  pro¬ 
hibited  transaction,  is  exempt  by  oper¬ 
ation  of  a  statutory  or  administrative 
exemption  or  a  transitional  rule. 

Exemption:  Pursuant  to  section  408(a) 
of  the  Act  and  section  4975(c)  (2)  of  the 
Code  and  the  procedures  set  forth  in 


ERISA  Procedure  75-1  (40  PR  18471, 
April  28,  1975)  and  Rev.  Proc.  75-26, 
1975-1,  C.B.  722,  and  based  upon  the 
facts  and  representations  contained  in 
the  application  for  exemption  submitted 
by  the  Plan  and  the  comments  received 
with  respect  to  the  requested  class  ex¬ 
emptions  published  in  the  Federal  Reg¬ 
ister  for  December  19,  1975,  the  Depart¬ 
ment  and  the  Service  find  that  it 
is  administratively  feasible,  in  the  inter¬ 
ests  of  the  Plan  and  of  its  participants 
and  beneficiaries,  and  protective  of  the 
rights  of  participants  and  beneficiaries 
of  the  Plan,  to  grant  exemptions,  effec¬ 
tive  January  1,  1975,  so  that: 

I.  The  restrictions  of  section  406(a) 
(1)  and  406(b)(2)  of  the  Act  and  the 
taxes  imposed  by  section  4975  (a)  and 

(b)  of  the  Code,  by  reason  of  section  4975 

(c) (1)  (A)  through  (D)  of  the  Code, 
shall  not  apply  to  the  acquisition  by  the 
Plan  for  the  total  price  of  $124,000  of 
the  real  property  described  above  pursu¬ 
ant  to  the  terms,  conditions  and  repre¬ 
sentations  set  forth  in  the  application. 

U.  The  restrictions  of  section  406(a) 
( 1 )  of  the  Act  and  the  taxes  imposed  by 
section  4975  (a)  and  (b)  of  the  Code,  by 
reason  of  section  4975(c)  (1)  (A) 

through  (D)  of  the  Code,  shall  not  apply 
to  the  construction  by  the  Ken  Brady 
Construction  Company,  Inc.  of  an  ofBce 
building  on  the  above-described  prop¬ 
erty  pursuant  to  the  terms,  conditions 
and  representations  set  forth  in  the  ap¬ 
plication. 

The  availability  of  these  exemptions  is 
subject  to  the  express  conditions  that  the 
material  facts  and  representations  con¬ 
tained  in  the  application  are  true  and 
complete,  and  that  the  application  will 
accurately  describe  all  material  terms  of 
the  transactions  when  consummated. 

Signed  at  Washington,  D.C.,  this  15th 
day  of  April  1976. 

Donald  C.  Alexander, 
Commissioner  of  Internal  Revenue. 

James  D.  Hutchinson, 
Administrator  of  Pension  and 
Welfare  Benefit  Programs, 
U.S.  Department  of  Labor. 

(FR  Doc.76-11450  Plied  4-19-76:8:45  amj 
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CODE  OF  FEDERAL  REGULATIONS 


(R<?vised  as  of  April  1,  1976) 


Quantity 


Volume 

Stock  Number 

Price 

Title  20 — Einidovoes' 
Df'iiefits  (Parts  ()l-399) 

022-003-93194-5 

$2.45 

Title  21 — Food  and  Drugs 
(Parts  200-299) 

022-003-93198-8 

2. 10 

Title  21 — Food  and  Drugs 
(Pai-t  1300-Eud) 

022-003-93202-0 

1.90 

Title  26 — Internal  Rev. 
Pai-t  1  (§§  1.170-1.300) 

022-003-93209-7 

3.90 

Title  26 — Internal  Rev. 
(Part  600-End) 

022-(K)3-93221-() 

2.  20 

Total  Order 

Amount 


$- 


$■ 
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